Complainant's unchallenged claims are accepted herein as the appropriate
measure of the damages suffered by Complainant, except to the extent that the
claims are directly at odds with evidence of record.

Mr.   McCullough  testified   that  Radiant  Coal  Company,. Inc.,  was  not  in
active operation from June 7,   1978,   through June 19,   1978.     This  testimony
was  not rebutted by Complainant.     The  last daily report submitted by  Complain-
ant was. dated June 6,   1978.

The  inactivity of Radiant  on June 19,   1978,  was  the  result of the arbi-
tration held   that day.     Because the shut down of operations on that day was
directly  related  to   the discriminatory action taken against Tice,  he  is
properly compensated for loss of that day's wages.

The damages claimed  by Complainant are accordingly reduced  to account for
the 8 working days in the   time  period between June 7  and June 18 during which
no work  took place at  the Nauvoo Pit.     Complainant's  caclulation of lost
wages  during   the  period  from April 10,   1978,   through June 9,   1978,   is  reduced
by 3  days'   wages   ($193.79).  The calculation for the period  from June 9,   1978,
through July 15,  1978,   is  reduced by 5  days'  wages  ($324.82).

It  Is  found   that Wayne Tice suffered damages in  the amount of $759 in
lost wages   (regular time)   from April 10,   1978,  through June 9,   1978;   $596
in lost wages  (overtime)   for this same  time period;  and  $1,290 in lost wages
(regular  time)   from June 9,  1978,   through Ju^y 15,   1978,

Complainant also  requested   that his employment record   be expunged  of
any unfavorable  references  to  alleged   safety violations  for which he was not
at  fault.     This request  is granted with regard  to  the  three reprimands dis-
cussed  above which were improperly Issued  to Tice.

There  is  no  evidence that Radiant  Coal  Company has  continued   to harass,
.threaten or  engage  in other punitive action against Tice,   his  family or any
other miner.

The Act and   the Commission's Rules of Procedure contain statutory cri-
teria  that must be considered and require specific  steps to be  taken in con-
nection with penalty assessments.     Under the circumstances of this case,  an
assessment  of  a civil   penalty would not be appropriate at   this  time because
the  procedural  requirements have not yet been met.     At   the  end  of  the
discrimination case,  MSHA requested leave  to  present evidence concerning  the
statutory  criteria  that must be considered in a penalty case.     This request
was denied due  to unavailability of time as well as the failure to  file a
proper  petition for assessment of civil  penalty meeting  the procedural
requirements of the Act and the Commission's Procedural Rules.

ORDER

It is  ORDERED  that  Respondent,   Radiant Coal  Company,   Inc.,   pay the  sum
of $2,645 plus  interest in  the amount of 8 percent  per- annum,   calculatedperly compensated even though
